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Preface

The aim of this book is to provide a compre hens ive but read able account of what we have 
termed ‘the modern law of contract’. By this we mean the law of contract as applied by the 
English courts in the early twenty frst century. This we see as being still rooted in the forms 
of the clas sical theory of contract (which is gener ally accep ted as dating from the late nine
teenth century), but with those forms increas ingly being stretched to adapt to the modern 
world. The inad equa cies of the clas sical model that are thus exposed have been the 
subject of much comment ary and analysis, together with sugges tions of better models 
which might be adopted. Understanding the modern law requires an aware ness of these 
crit ical analyses and this we have attemp ted to provide through out the text. What results 
is not, however, and is not inten ded to be, a radical re reading of this area of law. A quick 
look at the chapter head ings will show an overall struc ture that will be famil iar to all contract 
lectur ers. For the purposes of expos i tion, many famil iar author it ies have been used. 
Throughout, however, and in partic u lar through the foot notes, we have tried to indic ate 
ways in which the clas sical model of contract may be or is being chal lenged and developed, 
whether openly or surrepti tiously. We hope that the result is a treat ment of the law which is 
easy to follow (to the extent possible given the complex ity of some areas) but which is also 
suff ciently rich to provide a chal lenge to more discern ing readers. At the very least we 
hope that such readers will be encour aged to think about and explore new lines of thought 
on a variety of topics.

The previ ous editions have been well received by students and lectur ers, and there are 
no major changes to the struc ture of this edition. The ‘In Focus’ sections have been 
retained. These do not for the most part contain new mater ial, but are designed to high
light some of the more discurs ive sections in each chapter, and to separ ate these more 
clearly from the straight for ward expos i tion of the law. Diagrammatic summar ies continue 
to appear at various points in every chapter to provide assist ance to students who fnd 
visual repres ent a tions easier to digest than plain text. ‘Key Cases’ are high lighted. These 
are inten ded to be the cases that ‘all students of contract law should know’ on each topic. 
This is inev it ably to some extent a personal selec tion, and no doubt other teach ers will 
object that their favour ite examples have been excluded. Many of the ‘For Thought’ 
questions that appear in each chapter have been revised to take the form of short 
hypothetical problems, giving them a more practical focus. They are still inten ded to stim
u late students into think ing about issues for them selves, and devel op ing a crit ical approach 
to the law – not simply accept ing what judges and comment at ors say as the only possible 
answer to any partic u lar ques tion. For this reason no answers are provided to these ques
tions.

This edition includes detailed discussion of the Consumer Rights Bill which, at the time 
we were doing the proofs for this book, was awaiting Royal Assent. We, therefore, refer to 
the Consumer Rights Act 2015 throughout this book. New case law covered in this edition 
includes the decisions of the Supreme Court in Allen v Hounga (2014) (illeg al ity) and Pitt v 
Holt (2013) (mistake) and some interesting decisions of the High Court and Court of Appeal 
on good faith and the performance of contracts – Yam Seng Pte Ltd v International Trade 
Corp Ltd (2013) (QB), Mid Essex Hospital Services NHS Trust v Compass Group UK and 
Ireland Ltd (2013) (CA) and Bristol Ground School Limited v Intelligant Data Capture 



xvi Preface

Limited (2014) (ch). Readers should note that as regards the use of the terms ‘claimant’ 
and ‘plaintiff’, we have contin ued the prac tice of previ ous editions, which is to use the 
label that will be found in the report of any partic u lar case (which will depend on when the 
action was brought). Where the word is used gener ic ally, rather than in rela tion to a partic
u lar case, ‘claimant’ is used.

Finally, our thanks to our publish ers, Routledge, and in partic u lar Emma Nugent, for 
their patience and assist ance in seeing this edition through to public a tion, and to our 
wives, Maggie and Claire, for their support during the writing process. Special thanks 
must also go to Lizzie Hustwayte.

The law is stated, as far as possible, as it stood on 31 July 2014 (although, as noted 
above, we were able to take account of the passage of the Consumer Rights Act 2015 at 
proof stage).

Richard Stone
Elston, Newark

James Devenney
Exeter, Devon

March 2015
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The Modern Law of Contractxviii

Guide to Using the Book

The Modern Law of Contract is rich in features designed to support and rein force your 
learn ing. This Guided Tour shows you how to make the most of your text book by illus
trat ing each of the features used by the authors.

xviii

Chapter Overviews
These over views are a brief intro duc tion of 
the core themes and issues that you will 
encounter in each chapter.

   7.1  OVERVIEW 

 This chapter deals with the situations where parties attempt to exclude or limit their liability
for breach of contract by including exclusion or exemption clauses in the contract. It is an
area governed by both common law and statute. The statutory provisions were developed
in the latter half of the twentieth century and tend to have a consumer focus. The common
law rules were developed earlier to deal with imbalances in bargaining power between the
parties. The common law is looked at fi rst, here, followed by the statutory rules:

Diagrams
Visual learners are catered for via a series 
of diagrams and tables which help facil
it ate the under stand ing of concepts and 
inter re la tion ships within key topics.

Figure 3.1

‘For Thought’
‘For Thought’ boxes encour age discus sion 
on topical issues and help you to critique 
current law and refect on how and in 
which direc tion it may develop in the 
future.

   For Thought  

  If you are invited to take part in a lottery syndicate, should you insist that there is a 
written agreement as to how the prize is to be divided in the event of a win?   

‘In Focus’
The ‘In Focus’ icon high lights sections that 
offer comment ary on and crit ical eval u
ation of the law.

   2.4.1  IN FOCUS: AGREEMENT OR RELIANCE? 
 It has been argued by Collins that the ‘objective’ approach to ‘agreement’ means that the 
courts are not actually looking for agreements between the parties but:

  whether or not the negotiations and conduct have reached such a point that both 
parties can reasonably suppose that the other is committed to the contract so that 
it can be relied upon.  8     

 In other words, it is behaviour justifying ‘reasonable reliance’ on the other party’s commit-
ment that the courts are in fact looking for, rather than ‘agreement’, whether looked at 
subjectively or objectively.  9   There is, however, not very much to choose between an 
approach that uses the language of ‘objective agreement’ as opposed to that of ‘reason-
able reliance’, and certainly little in the way of practical consequence. The former is what 
is used here, not least because it ties in more comfortably with the language used by the 
courts, which tends to focus on the presence or absence of ‘agreement’. Provided that it 
is remembered that what is required is objective evidence of such agreement, rather than 
an actual ‘meeting of the minds’, this analysis will work satisfactorily, without giving a 
misleading picture of what is actually happening.  
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Key Cases
A variety of land mark cases are high lighted 
in text boxes for ease of refer ence. The 
facts and decisions are presen ted to help 
you reach an under stand ing of how and 
why the court reached the conclu sion it 
did.

    Key Case   RTS Flexible Systems Ltd v Molkerei Alois Müller Gmbh & Company KG 
(UK Production)  (2010)  

  Facts:  The parties were in negotiation in relation to supply equipment and associated 
work. Work started on the basis of a Letter of Intent, which later expired. It was always 
intended that there should be a formal written contract, but although there was agree-
ment on many terms, including the price of £1,682,000, no written contract was ever 
fi nalised or signed. On a preliminary issue the trial judge held that there was a contract, 
but simply to supply the equipment at the stated price: none of the other negotiated 
terms applied. The Court of Appeal held that there was no contract at all. The parties 
appealed to the Supreme Court. 
  Held:  Looking at the overall communications and actions between the parties in rela-
tion to the project, there was a contract between them, and it was intended to be 
governed by those terms that had been settled during the negotiations. The fact that as 
part of the draft agreement it was stated that no contract was to come into existence 
until a formal written agreement had been signed and exchanged, had been super-
seded by subsequent events. The parties had clearly waived this requirement.  

Chapter Summaries
The essen tial points and concepts covered 
in each chapter are distilled into bulleted 
summar ies at the end of each chapter in 
order to provide you with an at a glance 
refer ence point for each topic.

   3.16  SUMMARY OF KEY POINTS 

   ■   Promises can be enforceable when they are contained in a deed, supported 
by consideration, or where the doctrine of promissory estoppel applies.  

  ■   Consideration is the primary basis on which promises are enforceable in 
English law.  

  ■   Consideration can take the form of an action, or a promise to act. It need not 
be ‘adequate’ (i.e. of equivalent value) but must be ‘suffi cient’ (i.e. an act or 
promise of a type recognised by the law).  

Further Reading
Selected further reading is included at the 
end of each chapter to provide a pathway 
for further study.

    11.12  FURTHER READING 

   ■     Auchmuty ,  R  ,  ‘The Rhetoric of Equality and the Problem of Heterosexuality’ , 
 Chapter 3 in    Mulcahy ,  L   and   Wheeler ,  S    (eds) ,   Feminist Perspectives on Contract 
Law  ,  2005 ,  London :  Glasshouse Press   

  ■     Birks ,  P   and   Chin Nyuk   Yin  ,  ‘On the nature of undue infl uence’  ( 1995 ),  Chapter 3 in 
  Beatson ,  J   and   Friedmann ,  D    (eds) ,   Good Faith and Fault in Contract Law  ,  1995 , 
 Oxford :  Clarendon Press   

  ■     Brownsword ,  R  ,   Contract Law: Themes for the Twenty-First Century  ,  2000 ,  London 
 Butterworths ,  Chapter 3   

  ■     Chen-Wishart ,  M  ,  ‘The  O’Brien  principle and substantive unfairness’  ( 1997 )  56  
 CLJ   60   

  ■     Chen-Wishart ,  M  ,   Unconscionable Bargains  ,  1989 ,  Wellington :  Butterworths   

  ■     Cope ,  M  ,   Duress, Undue Infl uence and Unconscientious Bargains  ,  1985 ,  North 
Ryde, NSW :  Lawbook Co   

  ■     Cretney ,  S  ,  ‘The little woman and the big bad bank’  ( 1992 )  108   LQR   534   

Companion Website
Signposts to relev ant mater ial avail able on 
the book’s popular Companion Website 
are included at the end of each chapter.

  COMPANION WEBSITE 

  Now visit the companion website to: 

   ■   Revise and consolidate your knowledge of Illegality by tackling a series of Multiple 
Choice Questions on this chapter  

  ■   Test your understanding of the chapter’s key terms by using the Flashcard glossary 

  ■   Explore Illegality further by accessing a series of web links     
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Guide to the Companion Website

For Lecturers

Testbank

Diagrams

‘An excel lent resource, which will appeal 
to students; this is prob ably the best I 
have seen for any subject!’ Valerie 
Humphreys, Deputy Head of School of 
Law, Birmingham City University

Visit The Modern Law of Contract’s 
Companion Website to discover a  
compre hens ive range of resources 
design ed to enhance the teach ing and 
learn ing exper i ence for both students and 
lectur ers.

A free suite of exclus ive resources 
developed to help you to teach the law  
of contract.

Download a fully custom is able bank of 
ques tions which test your students’ 
under stand ing of contract law. These can 
be migrated to your univer sity’s Visual 
Learning Environment so that they can  
be custom ised and used to track student 
progress.

Use diagrams from the text in your own 
lecture present a tions with our PowerPoint 
slides.

xx
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For Students

Multiple-choice ques tions

Glossary terms and fash cards

Legal skills guide

Questions and Answers

Explore further

Test your progress by tack ling a series of 
chapter by chapter multiplechoice ques
tions. Each answer links you back to the 
text for further study.

Look up the essen tial contract law terms in 
our handy online Glossary or check your 
know ledge with our inter act ive Flashcards.

Improve your essen tial legal skills with our 
prac tical guides to the import ant subjects 
in contract law, includ ing Forming the 
Agreement and Remedies.

Hone your writing skills by taking on a set 
of contract law essay and problem ques
tions, and compar ing your ideas with the 
authors’ fully worked model answers.

Investigate contract law further with a 
series of chapter by chapter weblinks.

xxi
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1.1 OVERVIEW

This chapter is divided into two sections:
First, there is a short intro duc tion to the English law of contract, giving an indic a tion of 

some of the main issues that arise for discus sion in subsequent chapters. The second 
section under takes a more thor ough analysis of some of the theor et ical issues that arise 
in discuss ing contract law.



The Modern Law of Contract2

In rela tion to contrac tual theory, the order of treat ment is:

■ What is meant by the ‘clas sical’ law of contract? This refers to a body of rules, 
gener ally developed by nine teenth century cases and the frst contract text book 
writers. It still has great infu ence in the modern law of contract.

■ What is the ‘subject matter’ of contract law? Is it simply a matter of enfor cing prom
ises, or is it concerned with regu lat ing markets or facil it at ing trade? The ‘volun tary 
agree ment’ seems to be at its heart.

■ Should contracts be looked at as ‘discrete’, isol ated events, or are they part 
of a continu ing rela tion ship between the parties? The work of Macneil, in  
partic u lar, suggests that a ‘rela tional’ analysis is more satis fact ory in many  
situ ations.

■ How is ‘contract’ distin guished from other areas of law involving civil oblig a tions, 
such as tort and resti tu tion? The ‘volun tary exchange’ is one of the distin guish ing 
factors.

■ How far is the law of contract governed by general prin ciples, as opposed to specifc 
rules apply ing to partic u lar types of contract, such as sale of goods, employ ment, 
land, credit? It is argued that there is still some room for general prin ciples, though 
the increas ing divide between consumer contracts and those between busi nesses 
is redu cing their scope.

■ What tech niques for the analysis of contract can be adopted? Consideration is 
given to:
o doctrinal analysis (looking simply at cases and stat utes);
o socio economic analysis (drawing on other discip lines to help explain the 

law); and
o empir ical research (invest ig at ing what happens in prac tice between contract ing 

parties).
■ How is the EU is having an increas ing European infu ence on English contract law, 

includ ing propos als for a European contract law?

1.2 INTRODUCTION

The English law of contract is a ‘common law’ subject. This means that most of its rules 
and prin ciples are derived from case law, and the applic a tion of the doctrine of preced ent. 
There are, however, increas ing areas that are affected by stat utory provi sions, and in 
partic u lar regu la tions in the area of consumer contracts that derive from law eman at ing 
from the European Union.

The rules forming the English law of contract are, subject to the inter ven tion by statute, 
applic able to all contracts. The rules of form a tion, for example, apply to a contract to buy 
some veget ables in a super mar ket as much as to a million pound deal for the supply of 
goods and services between two multina tional corpor a tions. This univer sal ity can cause 
prob lems where very differ ent types of contracts may have differ ing require ments, and do 
not ft easily into ‘one size fts all’ rules.

Contract law is, as is explained later in this chapter (1.5), concerned with the regu la tion 
of agree ments, and, in partic u lar, agree ments to exchange goods and services for money 
or other goods or services (or both). Its oblig a tions are gener ally volun tar ily assumed, and 
on that basis it is distin guish able from the law of tort, which is concerned with oblig a tions 
that are imposed by the law (e.g. to drive care fully).

What are the issues which arise in trying to regu late agree ments, and which are there
fore dealt with in more detail in the subsequent chapters of this text?
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1.2.1 FORMATION
If agree ments are being analysed, the courts need to have some rules for estab lish ing 
when an agree ment has been reached. English law does this not by using form al it ies in 
most cases, but by looking simply at what the parties said and did and seeing if these 
words and actions, viewed object ively, suggest that they had reached an agree ment. In 
partic u lar, courts will normally look for an offer by one party that has been unequi voc ally 
accep ted by the other party.

Problems in this area can arise when the parties are contract ing at a distance, by post 
or email. The delay in commu nic a tions may mean that one party may have had a change 
of mind by the time its message is received, and there will be diff cult ques tions relat ing to 
when exactly a commu nic a tion takes effect.

The issues relat ing to form a tion are dealt with in Chapter 2.

1.2.2 ENFORCEABILITY
Just because the parties have made an agree ment, this does not neces sar ily mean that it 
is legally enforce able. English law has a number of methods of decid ing whether an agree
ment is legally binding, but the most import ant ones are the concept of ‘consid er a tion’, 
and the require ment of an inten tion to create legal rela tions.

‘Consideration’ is a complex topic. It involves a require ment that if an agree ment is to 
be enforced by the courts, it must not be one sided – a contract involves an exchange, 
and not a gift. In other words, both parties must be contrib ut ing some thing to the deal for 
it to be enforce able. For example, the contract may be for the trans fer of goods in exchange 
for payment of a sum of money. In this case the payment of the money would be the 
‘consid er a tion’ for the trans fer of the goods. If the goods were to be handed over without 
any payment, this would be a gift, and would fall outside the scope of the law of contract. 
The courts have developed extens ive rules as to what does and does not consti tute valid 
consid er a tion, which will make an agree ment enforce able.

In general, attempts to vary an exist ing agree ment must involve consid er a tion if they 
are to be enforce able. In some limited circum stances a vari ation of an agree ment may be 
enforce able, where the other party has reas on ably relied on a promise that the vari ation 
will take place – this is the doctrine of ‘promis sory estop pel’.

Finally, in rela tion to enforce ab il ity, just because there is agree ment and consid er a tion 
does not mean that an agree ment will in all cases be enforce able. There must also be an 
inten tion to create a legal enforce able agree ment. A domestic agree ment between 
husband and wife under which the husband agrees to pay for all the repairs to their house 
in exchange for the wife paying for all the food shop ping may have the char ac ter ist ics of 
offer, accept ance and consid er a tion, but is unlikely to be inten ded to be legally enforce
able. Commercial agree ments will, however, normally be taken to be inten ded to create a 
legal rela tion ship.

Issues of enforce ab il ity are dealt with in Chapter  3 (consid er a tion and promis sory 
estop pel) and Chapter 4 (inten tion to create legal rela tions).

1.2.3 CONTENTS OF THE CONTRACT
Once an agree ment has been made, disputes may arise as to what exactly its terms were 
inten ded to be. Even if the agree ment is in writing, there may be argu ments that it is not 
complete, and that other terms should be read into it, or implied. The courts are reluct ant 
to add to agree ments in this way, but will do so in certain care fully defned situ ations. In 
some circum stances terms may be implied by statute, for example, the Sale of Goods Act 
1979 or the Consumer Rights Act 2015.

There may also be argu ments as to what exactly partic u lar terms of the contract were 
inten ded to mean. Should the courts follow the literal meaning of the words, if there  
is evid ence that some thing else was actu ally inten ded? Currently the courts are taking  
the view that they should inter pret terms of a contract in the light of all the factual  
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circum stances, and should not be tied to the literal meaning. This fex ib il ity has its advant
ages, but can cause prob lems of uncer tainty.

A partic u lar type of clause that can cause prob lems is the limit a tion or exclu sion clause, 
whereby one party attempts to limit their liab il ity if they break the contract. Such clauses 
may be entirely reas on able in many cases, but the courts will look at them very care fully, 
partic u larly where there is an imbal ance in the bargain ing power between the parties (as 
where a large busi ness is attempt ing to exclude its liab il ity to an indi vidual consumer). 
They will want to be sure that the clause was prop erly incor por ated into the contract (e.g. 
that the other party had appro pri ate notice) and that the clause does cover the situ ation 
that has arisen. In addi tion most exclu sion clauses will now be subject to stat utory  
control in the form of the Unfair Contract Terms Act 1977 (as amended by the Consumer 
Rights Act 2015) and the Unfair Terms in Consumer Contracts Regulations 1999 (to be 
replaced by the Consumer Rights Act 2015). These inval id ate some types of exclu sion, 
partic u larly in consumer contracts, and make others only enforce able if they are found to 
be ‘reas on able’. For example, attempts to exclude liab il ity for death or personal injury 
caused by negli gence will always be invalid; attempts to exclude liab il ity for other losses 
caused by negli gence will only be valid if they are reas on able.

The terms of the contract are dealt with in Chapter 6 and exclu sion clauses in Chapter 7.

1.2.4 REASONS FOR SETTING THE CONTRACT ASIDE
In some circum stances a contract that has been validly formed will be set aside by the 
courts, because it is found to have some defect. The circum stances that can lead to this 
are some times referred to as ‘viti at ing factors’.

One example of a viti at ing factor is where one party has been misled into making the 
contract, by relying on a false state ment by the other party – that is, by a ‘misrep res ent a
tion’. A misrep res ent a tion, even if made inno cently, can lead to the contract being set 
aside. If the misrep res ent a tion was made fraud u lently or negli gently, then compens a tion 
can be awarded. Misrepresentation is discussed fully in Chapter 8.

Sometimes a party will allege that they entered into the contract on the basis of a 
mistake, and that it should there fore be set aside. The courts are gener ally reluct ant to 
accept this argu ment, but will do so if, for example, the contract relates to a cargo in a ship 
that, unknown to either party, had sunk before the contract was made. Where the other 
party is aware of the mistake (for example, where they have assumed a false iden tity in 
order to encour age the contract), the courts may be more recept ive to argu ments based 
on mistake, but still impose fairly restrict ive rules as to when the remedy will be avail able. 
Mistake is dealt with in Chapter 9.

Issuing threats of viol ence or other illegal conduct to induce the other party to make a 
contract will fall under the heading of duress. If proved, the courts will set the contract 
aside. The concept of duress has been expan ded in recent case law to cover, for example, 
threats of economic action (e.g. to go on strike). As long as the threat involves inap pro
pri ate and ille git im ate pres sure on the other party, it is poten tially ‘duress’. This concept is 
dealt with in Chapter 10.

Related to duress is the concept of ‘undue infu ence’. This does not need any threat, 
but simply a rela tion ship in which one party has infu ence over the other’s decisions, and 
uses that infu ence to persuade the person to enter into a contract. If inap pro pri ate infu
ence has been used, then the courts will not allow the contract to be enforced. Examples 
of situ ations of poten tial undue infu ence include a bank manager over an elderly customer, 
a soli citor over a client, and in some cases, a husband over a wife. Particular prob lems can 
arise where a husband persuades his wife to use their home as secur ity for a busi ness 
loan from a bank. If the wife later seeks to set her agree ment with the bank aside on the 
basis of her husband’s undue infu ence, can she do so? The courts have struggled to fnd 
the appro pri ate balance between the cred itor (bank) and the secur ity (wife) in such situ
ations. The issues arising out of this area are dealt with in Chapter 11.
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Clearly the courts would not enforce a contract to commit murder. But this is only a very 
clear example of a more general rule that the courts will not enforce contracts that involve 
illeg al ity, or are other wise contrary to public policy. Diffculties can arise where a contract 
is on the face of it legal, but can only be performed by one or both parties acting illeg ally 
– for example, a contract to buy alcohol, where the seller’s licence has expired. The rules 
for decid ing when the courts should set the agree ment aside are not always applied 
consist ently, and some of the case law is diff cult to recon cile. Illegality is dealt with in 
Chapter 12.

1.2.5 FRUSTRATION
Sometimes a contract cannot be completed because of circum stances outside the control 
of either party. For example, the contract is to redec or ate a house, and between the 
making of the contract and perform ance start ing, the house burns down. Where such an 
event happens, the contract is said to be ‘frus trated’ and both parties are absolved from 
future oblig a tions. The main issues in frus tra tion relate to decid ing what kind of circum
stances are suff ciently serious to frus trate the contract, and in sorting out the effects of 
frus tra tion. The latter issue is affected by the provi sions of the Law Reform (Frustrated 
Contracts) Act 1943.

Frustration is dealt with in Chapter 13.

1.2.6 PERFORMANCE, BREACH AND REMEDIES
If a party wishes to be paid for their perform ance of a contract, then they will need to show 
that they have completed the perform ance of their oblig a tions under it. Issues may arise 
as to what consti tutes complete perform ance, and when the other party is entitled to with
hold payment until further work is done.

Where a contract has been broken, the party not in breach may seek to termin ate the 
contract. Whether this is possible will depend on the seri ous ness of the term broken – was 
it a major term of the contract? In all cases damages will be recov er able for losses that can 
be demon strated to have been caused by the breach, subject to rules relat ing to ‘remote
ness’ (was the loss one that could reas on ably be expec ted to have followed from the 
breach?) and ‘mitig a tion’ (did the party not in breach take all reas on able steps to limit the 
loss?). Most contract damages will be for economic losses, includ ing lost profts, but in 
some circum stances damages will be recov er able for non pecu ni ary losses (for example, 
personal injury), includ ing, excep tion ally, disap point ment and mental distress.

An order to perform a contract (’specifc perform ance’) is discre tion ary, and will not 
gener ally be awarded in rela tion to straight for ward commer cial trans ac tions, where the 
payment of damages will consti tute an adequate remedy.

Performance, breach and remed ies are dealt with in Chapters 14 and 15.

1.3 CONTRACTUAL THEORY

The issues considered in the rest of this chapter are prin cip ally concerned with identi fy ing 
the theor et ical bases for the law of contract – what is it, and what is its scope? There are 
a number of possible approaches to these ques tions.

It might be asked, for example, what rela tion ships the courts currently regard as being 
within the scope of the law of contract. Answering this relat ively easy ques tion might be of 
some use, partic u larly from the prac tical point of view of decid ing how to deal with a 
dispute between A and B, and whether the courts would be likely to treat it as a contract. 
The task would, however, be essen tially descript ive. If we want to go further and analyse 
the nature of contract or the contrac tual rela tion ship, we will need to ask why some 
situ ations rather than others are dealt with as contrac tual, and try to fnd some rational 
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basis for distin guish ing between ‘contract’ and ‘non contract’. This is an issue which has 
been the subject of regular academic discus sion over the last 50 years.1 Moreover, even 
texts aimed at prac ti tion ers are unable to ignore it. Chitty on Contracts, the most well 
estab lished prac ti tion ers’ text, has an intro duct ory chapter dealing with the ‘nature of 
contract’. Its more recently published rival, Furmston’s The Law of Contract,2 goes even 
further, includ ing a lengthy frst chapter on ‘General Considerations’ (written by Professor 
Roger Brownsword).3

Our start ing point is the concept of the ‘clas sical law of contract’, which many would 
regard as still the domin ant approach, certainly within the decisions of the courts on 
contrac tual issues.

1.4 THE CLASSICAL LAW OF CONTRACT

It is gener ally accep ted in modern writ ings on the English law of contract that during the latter 
half of the nine teenth century, a concept of contract developed, together with an asso ci ated 
body of legal doctrine, which is now referred to as the ‘clas sical law of contract’. This is not 
neces sar ily a matter of precise histor ical accur acy. As Wightman has pointed out,4 the concept 
of the clas sical law can be said to be ‘inven ted’ in two senses. First, although based on 
decisions of the courts, the synthesis of those decisions into a (more or less) coher ent body 
of law was largely the work of the ‘treat ise writers’,5 whose work decided which cases would 
be given prom in ence, and who encour aged the formu la tion of prin ciples of general applic a
tion to a wide range of trans ac tions. Second, the recog ni tion of the model of contract law 
which emerged from the latter part of the nine teenth century as ‘clas sical’, with the inten tion 
of using that model as the basis for an argu ment that the require ments of ‘modern’ contract 
law were differ ent and that adher ence to the clas sical model was inhib it ing its devel op  
 ment, is largely the product of the work started by comment at ors writing in the 1970s.6

Whatever the accur acy of the precise histor ical origins of the clas sical theory, it is now 
gener ally accep ted that it is centred around the concept of ‘freedom of contract’, prob ably 
as a refec tion of the domin ance in the nine teenth century of laissez- faire economic atti
tudes. At a time of the swift indus tri al isa tion and increas ing commer cial isa tion of society, 
the best way of allow ing wealth to develop was to let those involved in busi ness regu late 
their own affairs, with the courts simply inter ven ing to settle disputes. The parties to a 
contract will be governed by rational self interest,7 and giving effect to trans ac tions which 
result from this will be to the beneft of both the parties and society.

1 See, for example, Macaulay, 1963; Gilmore, 1974; Simpson, 1975a; Macneil, 1978; Atiyah, 1979; Wightman, 
1996; Collins, 2003; and Brownsword, 2006.

2 First published by Butterworths in 1999; 4th edn, 2010.
3 This chapter was published separ ately in the title Contract Law: Themes for the Twenty- frst Century, 2000, 

London: Butterworths. It is now in its second edition, and cited here as ‘Brownsword, 2006’. Unfortunately, 
the pagin a tion is not the same in the two versions of the text. The refer ences here are there fore to the page 
numbers in the second edition of Brownsword (i.e. Brownsword 2006). Lord Steyn in the Preface to 
Furmston, 1999, commen ted that Brownsword’s chapter ‘exam ines the grand themes of our contract law in 
an impress ive style. Nothing quite like it has ever been published in English law.’

4 Wightman, 1996, p 49. See also Brownsword, 2006, pp 46–50, and Swain, 2010. Chapter 5 of Wightman’s 
book, entitled ‘The Invention of Classical Contract’, provides a useful summary of the devel op ment of the clas
sical theory and its main elements. See also Chapter 1 in Beatson and Friedmann, 1995, espe cially pp 7–17.

5 For example, Powell, whose frst edition appeared in 1790, and Anson, whose Law of Contract (designed for 
students) was frst published in 1879.

6 See, in partic u lar, Horwitz, 1974; Gilmore, 1974; Atiyah, 1979. Note that Horwitz’s view of the histor ical 
devel op ment of contract was strongly chal lenged by Simpson, 1979.

7 In other words, each party will seek to organ ise and operate the contract in a way that produces the 
maximum ‘utility’ or beneft to that party.
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‘Freedom of contract’ in this context has two main aspects.8 The frst is that it is the 
indi vidual’s choice whether or not to enter into a contract, and if so with whom – in other 
words, the freedom to contract, or ‘party freedom’. The second is the freedom to decide 
on the content of the contrac tual oblig a tions under taken, or ‘term freedom’. This allows 
parties to make unwise, and even unfair, bargains – it is their decision, and the courts will 
not gener ally inter vene to protect them from their own fool ish ness.

The paradig matic contract which emerges from the clas sical theory has the follow ing 
char ac ter ist ics:

(a) It is based on an exchange of prom ises.
(b) It is execut ory. This means that the contract is formed, and oblig a tions under it arise, 

before either side has performed any part of it.
(c) It involves an ‘exchange’, so that each side is giving some thing in return for the 

other’s promise. It is the exist ence of this mutu al ity (given effect through the doctrine 
of ‘consid er a tion’)9 which gener ally gives rise to enforce ab il ity.10

(d) The content of the contrac tual oblig a tions is determ ined by decid ing what the 
parties agreed, or what reas on able parties in their posi tion would have agreed, at 
the time the contract was made. Later devel op ments are of no signi fc ance.

(e) Disputes about a contract can gener ally be determ ined by asking what the parties 
expressly or impliedly agreed (or should be taken to have agreed) in the contract 
itself. This is some times referred to as the ‘will theory’ of contract.

(f) The trans ac tion is discrete, rather than being part of a continu ing rela tion ship.
(g) The role of the court is to act as ‘umpire’ or ‘arbiter’, giving effect to the parties’ 

agree ment. In partic u lar, it has no role in decid ing whether or not the trans ac tion is 
‘fair’.

There is prob ably also an under ly ing assump tion that the parties are of equal bargain ing 
power.

The type of contract which most closely fts the above paradigm is prob ably the 
commer cial contract for the sale of goods, where the buyer and seller agree that at some 
agreed date they will exchange the owner ship of goods of a specifed type for a specifed 
sum of money. In prac tice, however, most contracts are not of this kind, and attempts to 
apply to them rules which were designed to be suit able for the paradig matic case are likely 
to produce tensions and prob lems. Nevertheless, the clas sical theory of contract, and its 
model of the typical contract, can still be seen to cast its shadow over English law. In the 
latter part of the twen ti eth century it was the subject of sustained attack by academic 
comment at ors, and many judi cial decisions can be seen to have moved, in prac tice at 
least, from the strict clas sical formu la tions. There is still, however, a reluct ance to abandon 
them, and it is frequently the case that the courts, when involved in a devel op ment away 
from the clas sical model, will continue to use language which suggests that they are being 
faith ful to it.11 The chal lenge for the student of the modern law of contract in England is to 

 8 Brownsword, 2006, pp 50–1. Brownsword also iden ti fes ‘sanc tity of contract’ – the fact that ‘parties are to 
be held to the agree ments that they have freely made’: ibid, p 53. This seems to be a consequence of 
freedom of contract, rather than an element in it, however. Such a prin ciple might also apply even in the 
absence of party freedom and term freedom.

 9 For which see Chapter 3.
10 This does not, however, take account of the role of the contract under seal, or deed, where no mutu al ity is 

required for a promise to be binding. See further on this, Chapter 3, 3.3.
11 A partic u larly clear example of this is the Court of Appeal’s decision in Williams v Roffey Bros & Nicholls 

(Contractors) Ltd [1991] 1 QB 1; [1990] 1 All ER 512, in which lip service was paid to the clas sical formu la tion 
of the doctrine of consid er a tion, while in fact the decision depar ted signi fc antly from it: see further, 
Chapter 3, 3.9.8.
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recon cile the fact that it is still rooted in clas sical theory, at least in the way in which its 
concepts are expressed, while at the same time devel op ing away from it. This is the reason 
why this book has adopted a format and chapter divi sion which is largely tradi tional. It is 
within this tradi tional frame work that the courts continue to consider contract cases. The 
substance of many of their decisions, however, and virtu ally all the inter ven tions of 
Parliament, are taking the law in new direc tions. The form may be ‘clas sical’, but the 
content is ‘modern’, and this tension must be kept in mind in consid er ing all that follows.

With this back ground to the devel op ment of the English law of contract in mind, we can 
now turn to the ques tion of what exactly is meant by the ‘law of contract’. What is its 
scope, and what are its bound ar ies?

1.5 THE SUBJECT MATTER OF CONTRACT LAW

What is the law of contract about? This is a ques tion to which, perhaps surpris ingly, there 
is no clear, univer sally accep ted answer. There are, however, several candid ates for the 
basis of the legal enforce ab il ity of contrac tual oblig a tions. They can be viewed, for 
example, as a means of:

(a) enfor cing prom ises; or
(b) regu lat ing the market in the provi sion of goods and services; or
(c) facil it at ing exchanges (for example, of goods or services for money).

Any of these indi vidu ally, or some combin a tion of them, can be put forward as being at the 
root of the law of contract, but none of them is without diff culty.

As we have seen, the idea of the ‘promise’ is central to the clas sical law of contract, 
and some modern comment at ors are happy to continue to regard this as its distin guish ing 
feature. Burrows, for example, asserts that ‘The law of contract is concerned with binding 
prom ises. It looks at what consti tutes a binding promise and how such a promise is made; 
at the remed ies for breach of such a promise; and at who is entitled to those remed ies.’12 
There are, however, severe limit a tions to an inter pret a tion of contract based on prom ises. 
Although some contracts are clearly made by the exchange of prom ises – for example,  
‘I promise to build a house for you in accord ance with these plans in exchange for your 
prom ising to pay me £100,000 on comple tion of the work’ – there are many that do not 
easily ft this model. In partic u lar, as has been pointed out judi cially by Lord Wilberforce, 
many every day trans ac tions, such as buying goods in a shop or trav el ling by bus, do not 
do so without consid er able strain.13 They can be accom mod ated at best by taking the 
view that there is an impli cit promise involved – for example, that the bus is trav el ling on 
the route indic ated by its sign board. But in some situ ations it is diff cult to fnd even a 
promise of this kind. In the typical shop trans ac tion, a person takes goods to a till and 
hands over money. The contract has the effect of trans fer ring the owner ship of the goods 
from the seller to the buyer and of the money from the buyer to the seller. What prom ises 
are involved in a one off trans ac tion of this kind, which may well be conduc ted without any 
commu nic a tion between the parti cipants, and indeed increas ingly frequently by using a 
‘self service’ till? The only one that can be iden ti fed is that the seller is impli citly ‘prom
ising’ that the goods are of a satis fact ory quality. However, since the oblig a tion to supply 
goods which are satis fact ory is imposed by statute and cannot be avoided in a consumer 

12 Burrows, 1998, p 3: see, also, Fried, 1981.
13 See Lord Wilberforce in New Zealand Shipping Co Ltd v AM Satterthwaite & Co Ltd, The Eurymedon [1975] 

AC 154, p 167; [1974] 1 All ER 1015, pp 1019–20.
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contract,14 it is not neces sary to use the language of ‘prom ises’ to explain this aspect of 
the trans ac tion.

Even in commer cial trans ac tions, as the case in which Lord Wilberforce made the 
state ment quoted above itself demon strated, there are also some situ ations where 
contrac tual rights and liab il it ies are assumed to exist, but it is diff cult to see that there has 
been any making of prom ises. The parties in the case which Lord Wilberforce was 
discuss ing assumed that steve dores unload ing goods from a ship would have the beneft 
of an exemp tion clause contained in a contract between the owners of the goods and the 
carri ers. No expli cit promise of this kind was made to the steve dores, however. Indeed, in 
contracts of this type, the iden tity of the steve dores might well be unknown at the time the 
contract was entered into. The court resolved this effect ively by ‘imput ing’ a promise from 
the owners to the steve dores, via the agency of the carri ers, that they would have the 
beneft of the clause.15

On the other hand, there are clearly some situ ations where prom ises are at the heart of 
the contrac tual oblig a tion. Contracts for the purchase and sale of commod it ies on the 
futures market plainly depend on the assump tion that prom ises will be kept or that, if 
broken, compens a tion will be payable. Another example is the doctrine of promis sory 
estop pel,16 which is based on the fact that it requires a person who makes a promise to be 
held to it, even though there is no consid er a tion given for it.

The conclu sion must be, there fore, as Brownsword has pointed out, that although it is 
possible to use ‘promise’ as a neces sary defn i tion of contract, this is only so if we include 
‘express, impli cit and imputed prom ises’.17 ‘Promise’ is not a suff cient condi tion, however, 
since there are situ ations in which clear and expli cit prom ises are not enforced. In general, 
for example, prom ises that are neither suppor ted by consid er a tion nor contained in a deed 
will not gener ally be treated as binding on the prom isor.18 In other areas where appar ently 
gratu it ous prom ises have been held to be binding, such as in the case of Williams v Roffey 
Bros & Nicholls (Contractors) Ltd,19 the courts have been at pains to fnd ‘consid er a tion’, 
even if this has involved ‘stretch ing’ this concept so as not to be seen to be depart ing from 
the ortho doxy that gratu it ous prom ises are not binding.

Furthermore, there are agree ments that appear to have all the hall marks of the 
archetypal clas sical contract – that is, an exchange of prom ises and consid er a tion – which 
will never the less not be treated as binding. This may arise where there is no ‘inten tion to 
create legal rela tions’.20 This may be because the arrange ment has been made in a 
domestic context.21 It can also arise, however, in a commer cial context where it has been 
made clear that the agree ment is ‘binding in honour only’.22 In both types of case, the 
courts are giving effect to what they see as being the inten tions of the parties. This area, 

14 See Sale of Goods Act 1979, ss 13 and 14, and the Unfair Contract Terms Act 1977, s 6, discussed in 
Chapter 6, 6.6.11 to 6.6.14, and Chapter 7, at 7.7.19.

15 For further discus sion of this case, see Chapter 5, 5.12.1.
16 See Chapter 3, 3.11.
17 Brownsword, 2006, pp 24–5.
18 See, for example, Foakes v Beer (1884) 9 App Cas 605 (Chapter 3, 3.13.1 to 3.13.3); and Atlas Express Ltd 

v Kafco (Importers and Distributors) Ltd [1989] QB 833; [1989] 1 All ER 641 (Chapter 10, 10.4.2). The main 
excep tion to this prin ciple is to be found in the concept of promis sory estop pel: Central London Property 
Trust Ltd v High Trees House Ltd [1947] KB 130; [1956] 1 All ER 256. Even here it should be noted that the 
gratu it ous promise became unen force able once the condi tions which gave rise to its being made had disap
peared (that is, the Second World War had come to an end). See further, Chapter 3, 3.11 and 3.13.3.

19 [1991] 1 QB 1; [1990] 1 All ER 512. This case is discussed in detail in Chapter 3, 3.9.9.
20 See Chapter 4.
21 For example, Balfour v Balfour [1919] 2 KB 571 – arrange ment for a husband to provide fnan cial support for 

his wife during the marriage (as opposed to follow ing its break up). See below, Chapter 4, 4.3.
22 For example, Rose and Frank Co v JR Crompton and Bros Ltd [1923] 2 KB 261. See below, Chapter 4, 4.4.




